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BEECH J:

Background

1

The plaintiff (the Liquidator) is the liquidator @@ostanoza Pty Ltd
(in lig). Pursuant to the orders of Master Sanolersf 5 April 2012 the
Liquidator has issued a summons for the examinatfdvir Carl William
Bell under s 596B of th€orporations Act 2001 (Cth).

The examination summons was returnable on 8 Juh2.2@n that
day, Mr Bell appeared before a registrar of thericotle refused to take
an oath or affirmation, or to answer question&@s8). The examination
was adjourned sine die.

The Liquidator then made an application for thaiessf an arrest
warrant for Mr Bell. That application was adjoudnéor reasons not
necessary to detail.

The examination summons was relisted for 23 Au@@sti? before
the registrar. Mr Bell challenged the authoritytlod registrar and refused
to take the oath or affirmation (ts 21 - 24).

Later on 23 August 2012, | adjourned the Liquidatapplication for
an arrest warrant, and the hearing of the examimasummons, to
10 September 2012 before me.

Mr Bell did not appear on 10 September 2012. Hetamied the
Liquidator's solicitor and my associate, in thedlep to 10 September,
advising that:

(@) he had received notice of the examination osdtember 2012
only a few days earlier;

(b) he was in the country and would not be ableatend on
10 September;

(©) he wishes to obtain further information befaadending the
examination; and

(d) he wanted the hearing adjourned.

Consequently, the examination and the Liquidatapplication for
an arrest warrant were adjourned to 18 Septemlit. 20
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Mr Bell's application

8 On 18 September 2012, Mr Bell appeared. He handeda
document entitled 'Notification of Constitutionabue to be raised in the
Supreme Court of Western Australia on™18f September 2012 in
accordance with section 78B of the Judiciary Actm@@mnwealth'.

9 That document stated that the constitutional issves
1). The ability of a registrar to sit as a Countl amake judgments.

2). The registrar is an employee of a Company astdan officer of
the crown.

3). The judge sitting in the Supreme Court is notaodficer of the
crown. He is also an employee of a Company.

4). The Supreme Court of Western Australia sitsenrsflate acts (not
laws) and statutes not Chapter Il of the COMMONWHAM
CONSTITUTION ACT 1901, in direct contempt of thegHi Court
of Australia, Lane v Morrison, Forge v ASIC and tKable
decision.

10 | informed Mr Bell that | would treat the documex#t an application
to set aside the examination summons on the grosgtated in the
notification of constitutional issue document. Whasked, Mr Bell
declined to make any submissions in support ofdit@iment he handed
up. Mr Bell said, in effect, that it would be imappriate for him to make
further submissions to me, given that | was nouly donstituted court
(ts 35).

The disposition of Mr Bell's application

11 Mr Bell submits that what should now occur is ttieg matter await
the response of Attorneys-General who he had sewvitedhe notification
of constitutional issue document under s 78B of Jiiciary Act 1903
(Cth) (ts 37).

12 | reject that submission. Section 78B(1) of thweliciary Act 1903
(Cth) provides as follows:

(1) Where a cause pending in a federal court incfuthe High Court
or in a court of a State or Territory involves atteaarising under
the Constitution or involving its interpretation,is the duty of the
court not to proceed in the cause unless and timil court is
satisfied that notice of the cause, specifyingrtatire of the matter
has been given to the Attorneys-General of the Commealth and
of the States, and a reasonable time has elapsesl thie giving of
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13

14

15

16

17

the notice for consideration by the Attorneys-Gaheof the
guestion of intervention in the proceedings or reahof the cause
to the High Court.

It is well-established that a contention that isiat, unarguable,
frivolous or vexatious does not involve a mattersing under the
Constitution or involving its interpretation. Ifi¢ alleged constitutional
Issue is unarguable or vexatious, there is in tnatltonstitutional issue at
all: Shaw v Jim McGinty in his capacity as Attorney Geak [2006]
WASCA 231 [42];0'Connell v The State of Western Australi2012]
WASCA 96 [90].

In my opinion, the 'constitutional issues' soughtbe raised by
Mr Bell are entirely devoid of legal merit and dotmgive rise to any
constitutional issue.

The matters asserted by Mr Bell, in his notificatmf constitutional
issue document, involve contentions which have brepeatedly held to
be completely devoid of legal merit. Hedley v Spivey2012] WASCA
116 [7], McLure P (Buss & Mazza JJA agreeing) tistaumerous
decisions in which these grounds and variants @inthave been held to
be without merit.

It is not necessary to do more than to refer tesehdecisions to
explain my conclusion that the issues raised antdections made by
Mr Bell are without any merit whatsoever. Insofa the first issue is
intended to raise a matter not raised in the cagesed to by McLure P:

(@) there is no doubt about the constitutionalityttee investing of
certain jurisdiction in registrars. See, in thentext of federal
courts,Harris v Caladine[1991] HCA 9; (1991) 172 CLR 84; and

(b) the examination power in relation to the exaable affairs of a
corporation in liquidation is within the judicialopver of the
Commonwealth:Saraceni v Jone$2012] WASCA 59, [3], [224],
[255].

For these reasons, | dismiss Mr Bell's applicatorset aside the
examination summons.
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