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a special p r o ~ r t y  in what he seeks ta recover. If he has not such a ~ ~ o p e r t y ,  i t  may 
be shewn on the plea of non detiuet. But at all emnta the fourth plea i n  this case 
has been clearly ~ s ~ a b ~ i & h e ~ .  The Plaintiff bad no property wh~tever  in these deeds 
a t  the time of the action : it was all gone by the operatioti of the Erie : if so, the case 
ia Viner is in terme the same as the present, The Plaintiff here had conveyed the 
property to his son ; and he, there~ore, might have sued for the deed, although he had 
never been in po~session of the pr~perty, Therefo~e, witbout 
entering on the Defendant's right to detain, it is clear the Plaintiff had no right 
to sue. 

BVRROUGK J. I n  detinue the Plaintiff may recover either the specific thing 
dst8aiaed, or the value of it. But what value could the jury find for the Plairitiff in 
the present cme1 I am clearly of opinion that this was an answer to the action upon 
non detinet. The province of the jury in this respect, cannot be supplied by a writ 
of e ~ ~ q u i r ~ .  But in order to e s ~ b l j s h  that the deeds are of any value to him, the 
Plain~iff must shew that he has a right to them. In Co. Lit. 283, i t  i s  laid down ; 
"If the defendant plead IIOII detinet, he may givc in evidetica s gift by the, phintifF, 
for t ~ ~ a ~ e w ~  he does not detain his goods." At  the time of this action the ~ ~ a i t i t i ~  
had no interest in these deeds; they were of no value to him ; and, therefore, the 
nonswit was right. 

ClIZl #~~~~~ J. I had 8ome doubts a t  Brst ~ v ~ e t ~ e r  want of p r o ~ ~ r t ~  in the 
~lajiitiff r n j ~ h t  be given in evidence on ttoti detinet, but the passage from Lord Coke 
renders that point clear. If the Deferidtint relies on a lien, that must be specially 
pleaded; hut he may give in evidence, under non detiriet, that the Plairrtiff bas JIO 

property in the thing sought to be recovered. The circumstance that  the Plaintiff 
delivered the deeds to the ~ e f e n d a i ~ t  will not avail him, since he himself has subse- 
qaerikly executed a conveyanoe which carries the deeda with it. 

Boll. Abr. Detinue. 

Rule discharged. 

EYIXS II. ELCIS. May 7, 1821. 

[S. C. 12 Moore, 306 ; 5 1,. J. C. P. (0. 8.1 110. ~ d o p ~ e ~ ,  1% r e  ~a~~ ~ ~ # ~ l ~ ~ ~ ~ ~ ~  
~ s ~ c ~ ~ ~ ~ ,  K@nts' mse, 1888, 39 Ch. D. 272.1 

~7.Z"fi4- The Plaintif€, in October, authori~ed DefendaI~~ to pay in a t  c e r t a ~ ~ ~  bankers m~rIey 
due from the ~efeudant .  Owing to a mistake i t  was not then paid ; but Defen- 
dant, who kept an account with the same bankers, transferred the sum to the 
Plaintiff's credit on Friday the 9th of December.-The Plaintiff being at  a distance, 
did not receive notice of this transfer till the Sunday following, and on the 
S a t u ~ ~ y  the batlkers faile~:-Held, that this was a s u ~ c i e u t  p a y ~ e r ~ t  by the 
Defendaa t. 

~ ~ y e n a ~ t  for rent due from the De€endan~ to the Pla~nt~ff.  
At the trial. before Orislow Serjt., h a t  ICeiit assizes, the ~ e f e t i d a n ~  put in the 

Phiutiffs receipt for the amount claimed, 
The Plaintiff then shewed that he had given the receipt, upon hearing from the 

R e f 8 ~ d a 1 ~ t  thst  he had paid the ~ ~ o u i i t  to the P l a i n t i ~ s  banker at ~ a ~ d s t o ~ i e ,  to whom 
the Defendant bad, in October 1825, been requested by the Plaintiff to pay it. The 
~efendant ,  wha kept an account with the same banker, ordered the amount to be 
t r a ~ i ~ f e r ~ d  from his a ~ o u n t  to the P l ~ i n t i ~ s  credit : i t  was d i8cov~re~,  however, 
that owing to some mistake this had not been done at the time when the PlaiotiB"9 
receipt came to the  Defendant's bands ; [I131 but upon the Plaintiffs complainiag, the 
Defendant, on the 8th of December, ordered the mistake to be rectified, arid on Friday, 
the 9th of Dece~ber ,  addressed a letter to the Plaii~ti~, a ~ n o ~ ~ r i c ~ r i ~  that the mistake 
had been rectified: this letter the Plaintiff, being a t  a distance, did not get till the 
enauiag Sunday. Iu  the interval the bankers fsiletl, and never opened their bank 
after the S a t ~ r ~ a ~ .  The transfer in the bank0r'~ books, from the ~e~endarI t ' s  aceout~t 
to the P ~ a j n t i ~ ~ ,  appeared to have been made on the 8tb, at which time the Defen- 
dant's acoount was overdrawn about 9001. The learned serjeant thought thrtt this 
transfer amounted, under the c i ~ u ~ s t a r i c e s ,  to pyment,  and a verdict having been 
found for the ~ e ~ e n ~ ~ n ~ ,  

Taddg Serjt, moved for a new trial, on tba ground that no aotual pay men^ had 
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been made to the P I a i ~ i t j ~ ;  that he could not be sat is^^ by a mere tratrsfer in the 
benker'e book, and that not h a v i n ~  received the fetter till the Sunday, when the 
bankera bad sus~ended p~yment, he had no opportunity of drawii~g the amount out 
of their hands: the verdict mighc have been a~qu~esced in if he had received notice 
of t h 6  ~ r ~ n s f e r  on the ~ r ~ d & ~ .  The Defendant bad DO general d~rections to pay to the 
Plaintiff's bairkers, and an authority to deposit money with them in ~ c t o b e r  did not 
warrat~t making a transfer in ~ecember .  

The learned serjeant was right in esteeming this a payment. The 
Plaintiff had made the Maidstone bankers his agents, and had authorized them to 
receive the money due from the ~ e f e n d ~ n t .  Was it then paid, or was that done which 
was equivaIe~~t to payment 'i At  first, not ; but on the 8 th  a sum was actually plaoed 
to the P Ia~1 i t~ ' s  a c c o ~ n t ;  and though no mo~iey wm traI~sferred in  specie^ Ghat was 
an acknow-El191-ledgrner1t from the hanker5 that they had received the amount from 
Ellis. The P~aintiff might then have drawn for it, and the bankera could not have 
r8fused his draft. 

The rest of the Court conourring, Taddy 
Took nothing* 

BEST C. J. 

M ' ~ ~ ~ ~ A R ~  PI, ELmx. May 8, 1827. 

Agdavit to hold to bail ; what, insufficient, 
The affidavit to hold to bail, stated the Defendant to he indebted to the Plaintiff 

upon a promissory note for 10,0001., drawn in favour of Inglis, Ellice, and Compauy, 
and duly indorsed to tbe Plaintiff, 

Taddg %rjt. o ~ t ~ j n e d  rule uiai to set aside the ba~I-~ond and etiter a common 
appearance, ott the ground that the asdavit  did not state a11 ir~dor~ement or debt from 
~ ~ ~ ~ c e  to the Flaiucj~.  

WiIde Serjt., who shewed cause, urged that an indorsement by Ellica was implied 
in the word duly. 

But the Court held the affjdavit iusuffieient, sad made the rule 
~bKo~ute .  

[UaJ QRAEAM AND ~~0~~~~~ A ~ 3 j ~ n e e s  of Thomas W~~kinaoIi and James 
M u l c ~ ~ r ,  BarI~rupts~ g. ~ u L c ~ ~ T ~ ~ ,  May 8, 1827, 

[S, C. 12 Moore, 327 j 5 L. J, C. P, (0. 8.) 118.1 

A~Eignee~ under n joint commission against two ~artners,  may recover iu the aame 
a c t ~ o ~ ~  debts due to the partners jointly and debte due to them separat~ly. 

A s ~ u m ~ i ~ .  In the first, second, third, and fourth couuts, the Plaintiffs declared 
as ~ 8 i g n e e s  of ~ i ~ k ~ n 3 o n  and  caster, upon ~romises by ~ e ~ e n d a n t  to ~ i ~ k i t ~ s o ~  
and ~ u l ~ ~ e r  before their bankruptc~, in respect of debts due to them before their 
b a n k r u p ~ c ~  : 

Breach, n o n - p ~ y ~ e n t  to ~ ~ l k i n s o n  and M u l c ~ ~ t e r  before they beeitme bankrupt, 
or b F~aintiffs as assignees ss afore$aid, sirice. 

Fifth qouat, that Defendant after Mulcaster became a b a u ~ r u ~ ~ ,  and before 
~ i ~ k i u s o r ~  became a bankrupt, being indebted to Pla~ntiffs as a~sigI~ees of ~ ~ l ~ a s t e ~  
as afowsaid, pro~ised the Pla~ntiffs as assig~iees of the said Mulcaster as aforesaid. 

Sixth and aeveitth, that Defendaut being indebted to PIaintiffs as assignees as 
aforeasid, promised them as asrlignees a$ aforesaid to pay. Breach, as to the three 
last pra~iaes, iiot~-payrnet~t to P i ~ i n t i ~ s  a8 assignees as a fo re~~ jd .  

Demurrers for that Plaintiffs by the four first counts of their dec~arat~ot~,  had 
deolsred a~a ins t  the Defendant in respect of divers cau8es of action t ~ e r e i ~ ~  men~oned 
to  have accrued to ~ i l k i n ~ o n  and ~ u l c a ~ t e r  befora they became bankrupts, and have, 
in the fifth. count, declared in re spec^ of a causa of action alleged to have accrued to 
them as assignees of Muleaster only; and in the sixth and seventh counts have 
declared in respect of causes of action a I l e ~ e ~  to have accrued to them as such assjgnee~ 
as aforesaid, without shewing whether such causes of [116] action accrued to them 

aseigne3~ of ~ u ~ c ~ s t ~ r  OF of ~ ~ u ~ c a s t e r  and ~~ilkinsori, thereby inc ludi~i~  in th6 
~eclaration muses of action which cannot by law be joined. Joinder. 


